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Introduction
Despite recent efforts to capitalise on intersectionality, the field of international human rights
law has not been able to harness the full potential of intersectionality theory. Intersectionality
has often been interpreted in the field, qua norms of equality and antidiscrimination, as a theory
of identities. It is thus divorced from the structural analysis of identity-categories that is at the
heart of intersectionality theory’s theoretical and methodological framework. This misreading
of intersectionality plays into the way in which it is invoked in international human rights law
as simply focusing on identity-categories instead of the structures of disadvantage associated
with one or several of them simultaneously. This chapter aims to refocus on a systems-based
understanding of intersectionality, with the aim of illuminating the lived reality and experience
of human rights between different groups of people. This systems-based understanding of
intersectionality involves balancing the attention to identities with an inquiry into the
relationships of power that underpin those identities. The chapter thereby excavates what may
be the actual significance of intersectionality theory for the purposes of human rights,
especially beyond equality and antidiscrimination law, which is often limited to focusing on
identity-categories.
With this, the chapter offers a way to unlock intersectionality theory’s full potential,
which is subsequently illustrated with the right of disabled children to education. It analyses
disability in its various expressions, and also considers its intersection with other
characteristics, to explicate the wide range of issues that result in disabled children’s exclusion
from education. Drawing upon the various provisions of human rights treaties and the
recommendations of the UN treaty bodies, the chapter shows how greater alignment with
intersectionality theory could be conducive to strengthening human rights protection. The
chapter argues that the UN treaty bodies would thus be in a position to address those human
rights violations that are often left concealed and hence unaddressed.
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I. Retracing Intersectionality in International Human Rights Law
This section retraces how the consideration of intersectionality theory has evolved in the field
of international human rights law. It first explores how the field has engaged with
intersectionality and then critiques its present engagement as too focussed on identitycategories. It then suggests that a reading of intersectionality – which has more to do with
relationships of power rather than simply identity-categories – may not only be preferable in
international human rights law but may also be a more accurate rendering of intersectionality
at all. It thus pleads for a systems-based understanding of intersectionality which could help
realise the actual significance of intersectionality theory for the purposes of human rights.
A. International Human Rights Law
The concept of intersectionality stems from the recognition that discrimination on the basis of
multiple grounds can lead to a unique and specific kind of discrimination, termed intersectional
discrimination, which is different from discrimination based on a single ground. The term ‘intersectionality’ was coined by Kimberlé Crenshaw to explain the discrimination suffered by
Black women, which was neither based on race nor sex, but on both of them at the same time.1
Intersectionality has since been commonly considered in the context of equality and antidiscrimination norms enshrined in domestic legislation. In international human rights law, these
norms take the form of general antidiscrimination clauses, such as in the International Covenant
on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR). These general antidiscrimination clauses guarantee the exercise of
human rights free from discrimination on the basis of a non-exhaustive list of grounds, such as
race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.2
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The bulk of research on intersectionality has therefore been concentrated in the field of
antidiscrimination law.3 This research has identified both the theoretical and the practical problems of combining several grounds of discrimination into one intersectional claim. On the one
hand, there are theoretical issues like the question of finding an appropriate comparator (i.e. a
group which does not possess the relevant characteristics as those invoked by the plaintiff).4
Black women, for instance, differ not only from white men, but also Black men and white
women. Who then should be the relevant comparator on a principled basis in an intersectional
claim brought by Black women? On the other hand, there are also practical questions like a
closed list of grounds available to a victim. Victims will pick a ground that is available and has
the greatest chances of success.5 Scholars have offered possibilities to resolve these problems,
which include the use of hypothetical comparators and the use of positive duties in redressing
intersectional claims.6
Intersectionality has also been considered in international human rights law beyond the
prohibition of discrimination that has defined intersectional debates in the domestic context.
Here, instead of focussing on particular grounds, the focus is on specific groups that have a
particular human rights treaty devoted to their rights, such as women, children and disabled
people. The so-called group-specific human rights treaties not only prohibit discrimination
against such groups, but also guarantee both general and specific human rights to those groups.
These human rights treaties include the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), the Convention on the Rights of the Child (CRC)
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and the Convention on the Rights of Persons with Disabilities (CRPD).7 There are thus separate
human rights regimes put in place for women, children and disabled people. This has however
contributed to fragmentation of norms across the range of human rights treaties; no norms
across these treaties seems to indicate forthrightly the obligations states have towards those
who fall within the remit of several of these treaties. The question spurred by intersectionality
then is: how does international human rights law work for those who belong to two or more of
these (and other) groups?
Research on this question in the field of international human rights law initially
concentrated on the intersection of gender and race.8 More recently, it has expanded to the
consideration of difficulties faced by the UN treaty bodies in handling intra-group differences
and inter-group similarities.9 Individual treaty bodies though have had to work primarily with
the specific group protected under the concerned human rights treaty. This approach is still too
limiting in realising intersectionality theory, 10 and, in practice, not expanding beyond the
considerations of gender and race.11 In order to pay attention to intra-group differences and
inter-group similarities, it is nonetheless possible to apply human rights treaties in combination
for protecting those belonging to several groups at once.12 This is particularly possible with a
systems-based understanding of intersectionality, as it was originally conceived in
intersectionality theory and will be highlighted throughout the present chapter. But before we
consider this possibility, it is important to first justify the need for such a move, i.e. in what
way does this reading of intersectionality go beyond or improve the current group-based
practice of the UN treaty bodies?
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B. From Identity-categories to Systems
Intersectionality rejects the unidimensional analysis of identity-categories constructed along
single identities.13 Instead, it draws attention to power relationships that emerge from the social
context in which those identities operate together.14 To be sure, intersectionality does not reject
the importance of identity politics in understanding how identities intersect. However, it goes
further by highlighting how such intersecting identities may bring about disadvantages that
transcend those identities.
UN treaty bodies have tried to overcome the unidimensional logic of separate human
rights regimes embodied in the CEDAW, the CRC and the CRPD. They have done so from
within the ambit of their corresponding human rights treaty albeit also broadening this ambit
in order to deal with categories otherwise protected by other human rights treaties.15 The way
in which the UN treaty bodies have approached intersectionality has therefore been to bring
together those identities that straddle the main category along which they operate.
For instance, the UN Committee on the Elimination of All Forms of Discrimination
against Women (CEDAW Committee) ruled that the absence of emergency health care for a
pregnant woman of African descent was a violation of CEDAW in the case of Alyne Da Silva
Pimentel vs Brazil.16 As argued by Meghan Campbell, while the Committee noted that the
pregnant women had been discriminated ‘not only on the basis of her sex, but also on the basis
of her status as a woman of African descent and her socio-economic background’,17 it did not
assess how the various identities through their interaction eventually led to her death.18 In the
case of R.P.B. vs the Philippines, concerning the rape of a deaf (minor) girl, the CEDAW
Committee considered that the failure to provide for sign language in court proceedings
amounted to discrimination within the meaning of CEDAW.
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dimension, prevented it from looking into the mutually enforcing oppressions at play in that
case. What has been missing though has been an integration of the theoretical framework of
intersectionality theory into international human rights law going further than the current
equality and antidiscrimination model where all the attention goes to identity-categories
themselves.
This does not mean that that the UN treaty bodies have entirely overlooked cases of
intersectional discrimination. To their credit, they have both acknowledged that individuals
may be discriminated on the basis of various grounds and dealt with intersectional claims in
light of these various grounds. The focus has nonetheless been on identity-categories which,
when added up, may exacerbate prejudice against certain groups. The CEDAW Committee
declared that discrimination on the basis of sex ‘is inextricably linked with other factors that
affect women, such as race, ethnicity, religion or belief, health, status, age, class, caste, and
sexual orientation and gender identity’ in the Kell vs Canada case,20 and again that gender
stereotypes had been magnified through ‘disregard for the individual circumstances of the
case, such as the author’s disability and age’ in the R.P.B. vs the Philippines case.21 While
considering multiple identities, it has neglected to investigate how these identities are situated
in interlocking relationships of power that result in infringements of human rights in a way
different than just a matter of discrimination on the basis of the different grounds.
In addressing intersectionality, international human rights law has therefore essentially
proceeded by identifying subgroups in need of protection through the aggregation of identities.
Although critics have claimed that intersectionality theory encourages such aggregation, this
theory does not simply seek to add up identity-categories or the disadvantages faced (or not
faced) by the different groups to which these identity-categories relate to. 22 By adopting a
purely identitarian understanding of intersectionality, international human rights law has
overlooked an important aspect of intersectionality theory (thereby replicating the misreading
of intersectionality by its critics). It has failed to determine how the identities are connected to
specific forms of oppression when these identities interact and intersect in multiple
permutations and combinations.
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Intersectionality theory points to the pitfalls of simply adding up identity-categories
alongside the individual structures of disadvantage associated with race, gender, age, disability
and so on. Such a reading of intersectionality misconstrues the structures of disadvantage as
existing independently and thus capable of being brought together to reveal intersectional
disadvantage. In fact, forms of oppression co-exist and intersect with one another, thereby
forming a ‘matrix of domination’ which varies in time and space.23 Intersectionality theory is
a reaction against any approach that provides no more than a comparison between a number of
categories and separates the different structures of disadvantage or simply assembles them
together.24 What is needed, with a view to replacing this approach with a proper reading of
intersectionality, is an approach that accounts better for the lived reality and experience of
human rights between different groups of people. Such an approach, so it is argued here, should
draw upon a wider systems-based understanding of intersectionality that exceeds the
identitarian understanding of intersectionality that has so far prevailed in the field of
international human rights law.
Such a systems-based understanding of intersectionality should allow getting to grips
with the forms of oppression that harm some groups disproportionally. Those forms of
oppression again can be due to disadvantages associated with a distinct identity-category or
group, but they may also relate to aspects that appertain to multiple identities or that are
unrelated to identities at all, such as poverty. Intersectionality takes all these forms of
oppression on board. The human rights discourse, qua this understanding of intersectionality,
would no longer revolve only around identities strictly covered by particular group-specific
human rights treaties but look for forms of oppression associated with identities that intersect
with those already recognised in and across treaties. Intersectionality theory shows that the
intersectional disadvantage suffered at the intersection of multiple forms of oppression is both
similar but also different from individual forms of oppression.25 Its theoretical framework thus
requires an inquiry into the ‘ideological structures in which subjects, problems, and solutions
[are] framed’. 26 Instead of dwelling more deeply into categories themselves, it is social
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institutions that become the central point of attention. These social institutions spread across a
range of domains, from family, healthcare, employment and education to political participation
and community life, wherefrom individuals can be excluded as they possess certain
characteristics in a given social context. In order to seek to capitalise on intersectionality, the
field of international human rights law must move away from a preoccupation with the
characteristics that are enlisted in human rights instruments and move towards efforts to see
these characteristics as fundamentally infused with structures of disadvantage that shape the
experience of human rights. The focus on identity-categories has thus impeded the
consideration of human rights issues that affect those belonging to several groups at once. It
misses the fact that the various structures of disadvantage are themselves a product of how
identities are enmeshed and integrate to begin with.27
While the UN treaty bodies have been aware of the need to interpret human rights more
consistently across the range of human rights treaties, there is yet a ‘the lack of crossreferencing among [them]’, which hinders the actual pursuit of intersectionality theory.28 This
method of ‘cross-referring’, however, will not be enough for intersectionality to be duly
accounted for. If the UN treaty bodies are to consider intersectionality in its true sense, there
must be an interrogation of what this cross-referencing entails and is aimed at. This crossreferencing can be meaningful if it helps raise issues which span across treaties and concern
categories belonging to more than just one group falling within the remit of a particular treaty.
Only such cross-referencing may allow for intersectionality to be accounted for in terms of
understanding and addressing multiple and crosscutting structures of disadvantage.
C. Operation
Some of the UN treaty bodies have spelled out generally how their corresponding human rights
treaties relate to intersectionality. The Committee on Economic, Social and Cultural Rights
(CESCR Committee) has declared that individuals ‘face discrimination on more than one of
the prohibited grounds … Such cumulative discrimination has a unique and specific impact on
individuals’.29 By contrast, the Human Rights Committee has not gone further than recognising
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that different grounds can be intertwined,30 while its approach, especially under its individual
communications procedure, remains embedded in the unidimensional analysis of identitycategories.31 The CEDAW Committee has issued several general recommendations on specific
groups of women, recognising that women face intersectional discrimination. 32 It has also
examined how gender issues intersect with other systemic issues of migration and family
relations amongst others.33 In relation to disabled women, the Committee on the Rights of
Persons with Disabilities

(CRPD Committee) went a step further by recognising that

individuals ‘do not experience discrimination as members of a homogenous group but rather,
as individuals with multidimensional layers of identities, statuses and life circumstances’.34 It
further defined intersectional discrimination, adding that it ‘can appear as direct or indirect
discrimination, denial of reasonable accommodation or harassment’.35
The UN treaty bodies have also drawn attention to a number of intra-group differences
and inter-group similarities. This attention has however varied according to their willingness
to consider categories who belong to more than one group at once. These treaty bodies thus
assume that the intersectional characteristics by themselves lead to further disadvantages,
which they undertake to address through some irregular exercise of addition or multiplication.36
While stating that discrimination is potentially more severe for people who possess such
intersectional characteristics, they have stopped short of setting forth what that severity means
or does to human rights. Instead, they have relied on identities to embark on a repeated exercise
of re-categorisation. Although this approach attests to their commitment to take into account
intra-group differences and inter-group similarities, it does not encapsulate that intersectional
characteristics can generate co-constituted structures of disadvantage that are associated with
two or more categories at the same time.
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What is needed is a more comprehensive approach that avoids groups of people being
left out, rather than one that makes partial use of intersectionality theory’s theoretical
framework leaning on identity politics. The CRPD has taken a step in this direction by declaring
that different grounds can ‘interact with each other at the same time in such a way that they are
inseparable and thereby expose relevant individuals to unique types of disadvantage and
discrimination’.37 It thereby brought home the fact that any disadvantages regarding human
rights may be intersectional and constituted by one another. In order to offer specific groups of
people more adequate human rights protection, the UN treaty bodies should inquire into how
intersectional disadvantage produces forms of oppression that an exclusive focus on identitycategories does not allow them to detect. The question is not only about the possible
consequences of belonging to one or more groups, as these treaty bodies have envisaged so far,
but also about shortcomings in social institutions that have the effect of ignoring the complexity
of human diversity and difference.
The way to unlock intersectionality theory’s potential in the field of international
human rights law is therefore to relate human rights to whatever forms of oppression that can
harm a particular group of people. The approach may translate differently depending on how
social arrangements are designed to cope with these forms of oppression. Rather than revolving
around a number of identities, the UN treaty bodies could lay out the obligations imposed on
States to make society more sensitive to intersectional characteristics. The CEDAW Committee
indicated that ‘the convergence or association of the set of elements described may have
contributed to the failure to provide necessary and emergency care’ causing the plaintiff’s to
pass away in the Alyne Da Silva Pimentel vs Brazil case.38 While it considered that she has
been discriminated against on the basis of different grounds, it however did not explain that
this was the result of the interaction of identities and, additionally, it did not mention
‘intersectional discrimination’.39 While the Committee recommended that judicial proceedings
be ‘conducted in an impartial and fair manner and free from prejudices or stereotypical notions
regarding the victim’s gender, age and disability’ in the R.P.B. vs the Philippines case, 40 it
similarly limited itself to addressing separately the individual structures of disadvantage and
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ended up overemphasising some of them at the expense of others.41
A proper reading of intersectionality does not call for the simple acceptance of intragroup differences and inter-group similarities. It requires highlighting the steps to be taken in
order to mitigate the disadvantages that intersecting identities may intensify. It is, thus, about
reflecting upon a range of identities that correlate to co-constituted structures of disadvantage
associated with race, gender, age, disability and so on at the same time. States must be urged
to both break down the relationships of power and respond to those who are subject to specific
forms of oppression due to the sharing of these intersecting identities. How this could be done
is shown next through an examination of disabled children’s right to education.
II. Disabled Children in Education
This section examines the intersectional issues raised in the context of the education of disabled
children. After considering the intersectional position of disabled children, it discusses how
this bears on their right to education in terms, specifically, of the different kinds of impairments
as well as the intersection of disability and other characteristics, like age and gender, which can
exacerbate the exclusion from education. It suggests that international human rights law could
redress such exclusion through better alignment with intersectionality theory. The examination
foremost calls upon the two group-specific human rights treaties, which mark the boundaries
of human rights protection in this context: the CRC and the CRPD. The section thereby aims
to explore how far is it possible to look beyond the unidimensional logic of separate legal
regimes established in international human rights law and from there, to reach conclusions as
to the real added value of intersectionality theory in the field.
A. Disabled Children
Disabled children are especially disadvantaged in society. While vulnerability due to young
age is aggravated by another layer of prejudice for being disabled, age leads to an exacerbation
of the image of disabled people as dependent and inferior. As a result, disabled children are
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surrounded by particularly negative stereotypes and are amongst the most vulnerable groups.42
Their families also face challenges, as these children are particularly dependent on them.43 As
disabled children are defined by both their age and their disability, they are an apt example of
intersectionality that has an impact on their experience of human rights in a fundamental way.
Disability has its own specificity. It refers to a diverse reality and experience informed
by the interaction of various kinds of impairments with barriers in society. There is even
considerable variation within the different types of disabilities.44 Disabled people, therefore,
represent a largely heterogeneous group.45 Whatever is done in order to distinguish them, it is
impossible to capture the phenomenon as a whole. This heterogeneity must then be put into
further perspective, as disabled people (as any group of people) might simultaneously belong
to other groups, such as racial minorities, women and children. Any additional characteristic
will alter the way in which someone’s disability intersects with their race, gender, age or other
identity.
Disabled children fall within the remit of two group-specific human right treaties: the
CRC and the CRPD. Adopted in 1989, the CRC provides for a whole series of rights attached
to children. Adopted in 2006, the CRPD’s purpose likewise is to ‘promote, protect and ensure
the full and equal enjoyment of all human rights and fundamental freedoms by all persons with
disabilities’. 46 As the CRPD largely borrowed from, and expanded upon, the CRC (which
chronologically precedes it), both conventions have some resemblances. Noteworthy is also
the fact that the former has been ratified at an extremely rapid pace with 181 parties at the time
of writing,47 while the latter has achieved almost universal ratification, that is, all countries
except one.48
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The two conventions approach disabled children from two different perspectives
though. The CRPD and the CRC each regard such children mainly from their own viewpoint
of a single identity, which dominates the way that they provide human rights protection to them,
either as disabled persons first or as children first.
So, on the one hand is the CRPD, a human rights treaty concerned with disability.
Recalling that disabled people are rights-holders, it focuses on inclusion into society and the
promotion of independence. Its sweeping scope can be seen in its affirmation that disabled
people ‘include those who have long-term physical, mental, intellectual or sensory
impairments’, 49 while its Preamble recognises that disability is ‘an evolving concept’. 50
Underscoring that such impairments ‘in interaction with various barriers may hinder their full
and effective participation in society’,51 the CRPD is viewed as inspired by the social model of
disability.52 While this view has been criticised,53 as more extensively the social model itself,54
the social model remains a powerful tool to call for the removal of obstacles created by society.
The CRPD’s particular attention to disabled children is evident from its provisions.
While it contains a separate article on disabled children,55 it also has a number of provisions
highlighting issues related to age.56 It further prohibits ‘discrimination on all grounds’.57 Yet,
the CRPD does not recalibrate each provision with respect to disabled children. So, for
example, although it protects disabled children against separation from their parents,58 it does
not consider the situation of families for their own sake.59 Similarly, while autonomy is one of
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the general principles of the CRPD,60 it may be somewhat at odds with childhood and does not
entirely square with the relevance of age for disabled children.
On the other hand, the CRC is a human rights treaty that is concerned with childhood.
It promotes children’s wellbeing while stressing on the role of families and communities in
upholding their rights. It covers both civil and political, as well as economic, social and cultural
rights, thereby bridging the two sets of rights for the first time in a human rights instrument,61
a move repeated also in the CRPD.62 The CRC is the first human rights treaty to mention
disability explicitly in its general antidiscrimination clause – which has a non-exhaustive list
of discrimination grounds as those of the ICCPR and ICESCR63– and it devotes an entire article
to disabled children,64 much like the CRPD.
However, the CRC has a number of drawbacks in respect of disability. It aims more at
protecting disabled children against discrimination than guaranteeing their inclusion, which is
often evaded on account of their human difference.65 This then allows for a kind of separatebut-equal type of human rights protection for disabled children. And even though it is more
detailed than its equivalent in the CRPD, the CRC’s separate article on disabled children refers
to ‘special care’ and ‘assistance … provided free of charge, whenever possible’, which implies
that disability is only a matter of welfare and not of rights.66 At the same time, some of its
provisions follow a rights-based approach that may compensate for such weakness although
they do not mention disability,67 including the requirement to ‘provide material assistance and
support programmes’ in order to protect children’s right to an adequate standard of living.68
Both the CRPD and the CRC together can help resolve some of the inconsistencies in
considering the intersectional position of disabled children. The CRPD upholds the view that
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disabled children are rights-holders, guaranteeing the enforcement of their rights via access to
justice ‘through the provision of procedural and age-appropriate accommodations’. 69 The
CRC, in turn, pays attention to parental involvement in the realisation of children’s rights. This
includes ‘appropriate assistance to parents … and services for the care of children’,70 which
speaks to the reality that families of disabled children often experience poverty.71 Nonetheless,
the CRC again does not recognise inclusion for its own sake, whereas inclusion is one of the
CRPD’s general principles.72 The CRC’s definition of the child as being ‘every human being
below the age of eighteen’ also contrasts with the more dynamic approach to defining disability
in the CRPD. 73 In view of this, it has been suggested that the social model of disability could
enrich the CRC’s understanding of childhood and contribute to discerning disability’s
intersection with age in more than just medicalised or biological terms.74 In any case, neither
the CRPD nor the CRC seem to provide complete protection for disabled children whose
interests seem well served by both, but only in parts. A joint, intersectional reading of the CRPD
and CRC may cover this gap in protection and in fact provide for more protection than currently
afforded under each independently. The right to education helps explore how this could be
done.
B. Exclusion from Education
The right to education is recognised by several human rights treaties besides the UDHR.75
While it is generally protected by both the CRC and the ICESCR,76 the CRPD specifically
focuses on disabled people’s right to education. Article 24 of that Convention stipulates that
‘[w]ith a view to realizing this right without discrimination … States Parties shall ensure an
inclusive education system at all levels and life long learning’.77 Despite initial disagreement
on the matter, the CRPD’s drafters endorsed the goal of inclusive education for all disabled
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people.78 Even though the CRC does not explicitly consider disability in relation to education,
the Committee on the Rights of the Child (CRC Committee) has also recognised that
‘[i]nclusive education should be the goal of educating [disabled children]’.79 It nevertheless
allowed for exceptions to be made to the goal.80 In order to achieve inclusive education, the
CRPD further provides that States Parties must ensure that disabled children can ‘access an
inclusive, quality and free primary education and secondary education … [and] … receive the
support required, within the general education system, to facilitate their effective education’.81
Besides provisions that specifically consider age related issues, art. 24 of the CRPD is probably
the most relevant provision for disabled children in the entire Convention.82 As a result, an
assessment of the right to education of disabled children may shed light on what a correct
reading of intersectionality could offer in terms of enhanced human rights protection.
Disabled children’s right to education provides an example of how a particular domain
– that is, in this case, education – perpetuates marginalisation and disempowerment. It
highlights the inadequacy of education systems in meeting the varied needs of disabled
children, which results in their exclusion from education. This inadequacy is usually attributed
to these children’s lack of capacity as well as the difficulty of offering them the support they
require in regular school or simply the costs involved in having more convenient settings and
facilities for them.83 For this reason, many children are referred to special schools where their
needs can be met, 84 if they are educated at all. Thus, rather than removing obstacles to inclusive
education, states often opt for the segregation of disabled children. The question is why regular
schools are unable to cope with such needs in the first place.
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An inquiry into the way in which regular schools are letting disabled children down
does not lie in dealing with the issue in the same way for all disabled children. It requires
understanding how disability frames the life experience of disabled children and how their
intersectional position creates structures of disadvantage, which are unique to them. This
involves examining both particular kinds of impairments and disability’s intersection with
other characteristics as well as other cross-cutting issues, including other rights. Such
examination means appreciating disability both from inside and from outside. On the one hand,
disability should be seen in its full diversity given its multifarious manifestations, so as to
acknowledge the varied experience of human rights of disabled people. On the other hand, its
understanding should factor in a range of other issues associated with age, ethnicity, gender
and socio-economic background, which concern children generally but will affect those who
are disabled in very specific ways in how they actually experience human rights. Although this
examination takes a particular characteristic as the point of departure, it moves outwards from
it to enlarge the perspective taken in the application of human rights treaties and sheds light on
the structures of disadvantage associated with that characteristic and in relation to all others it
intersects with. In the words of Joanna Bond, it explores ‘all of the relevant human rights that
are violated in a given situation along multiple axes of oppression’.85
Take for example, autism and deafness, two kinds of impairments that pose very
specific practical challenges to education systems. First, autism calls for strategies to avoid
disturbing routines and drawing special attention to things that may be unsettling.86 Making an
education system autism-friendly entails fostering a feeling of safety as well as offering
children spaces to recharge. It also means adopting different approaches to education in order
to facilitate communication. 87 Although certain forms of traditional communication will
remain difficult for some of those who are autistic, complete ignorance of different
communication skills may actually diminish any chance of inclusion. Second, deafness
necessitates not only a mix of sign language as well as speech, fingerspelling, gestures and lipreading training and provision for deaf children, but also the facilitation of all of these mixed
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methods with the purpose of enabling social interaction between deaf and non-deaf children.
This entails supporting both deaf and non-deaf children in creating an atmosphere conducive
to social interaction.88 Since those who are deaf often self-identify as members of a linguistic
community, they might yet view sign language as more than a tool of communication.89 It is
therefore imperative not to impose assimilation on them but to favour communication in their
preferred language more widely. As all these measures involve a balancing exercise that takes
into account the entire school population, they pertain to questions that point to careful
adjustments to be made in the whole of the education system.
Ethnic background, culture and linguistic particularities too may increase the level of
prejudice against disabled children.90 Consideration of these particularities requires a focus on
relationships with families, who may themselves experience their children’s disability
differently. 91 Another relevant aspect is the mistaken attribution of disability to racial
minorities, as testified in the overrepresentation of racial minorities in special schools.
Alternatively, the under-identification of disability can deprive racial minorities of access to
services.92 The misconception of the cultural and linguistic particularities culminates in further
exclusion from education. Gender comes into play as well, as boys suffer more often from such
misconceptions than girls, especially regarding emotional and behavioural difficulties.93 This
lack of understanding shows how insufficient attention to the various structures of disadvantage
associated with race, gender, age, disability and so on exacerbate the position of those defined
by more than one of them simultaneously. Education systems should respond to such
differences acutely and comprehensively, rather than by targeting some groups of people based
on common tropes surrounding particular types of disabilities alone.
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States must realise disabled children’s right to education by reconciling the applicable
human rights treaties that protect that right for them. The CRPD provides that education
systems should aim at ‘[t]he development by persons with disabilities of their personality,
talents and creativity, as well as their mental and physical abilities’.94 In order to do so, States
Parties ‘must support the creation of opportunities to build on the unique strengths and talents
of each [of them]’.95 They should also ensure that ‘everyone feels safe, supported, stimulated
and able to express themselves’.96 In the UK, the Upper Tribunal has ruled that inappropriate
behaviour may not be invoked as a motive for expulsion due to autism, notwithstanding an
exemption from the protection of the Equality Act 2010 in the case of ‘tendency to physical
abuse’ (an exemption that was considered contrary to the European Convention on Human
Rights as regards autistic children). 97 The CRC Committee has also recommended that
‘teaching methods should be tailored to the different needs of different children’,98 which is
crucial so that these methods can work for all those who are disabled. The CRC stresses the
responsibilities of parents to whom ‘States Parties shall render appropriate assistance … in the
performance of their child-rearing responsibilities’.99 This confirms the importance of enabling
these parents to ensure the education of their children, regardless of disability.
The CRPD moreover provides that States Parties must facilitate ‘the learning of Braille,
alternative

script,

augmentative

and

alternative

modes,

means

and

formats

of

communication’.100 While such ‘modes, means and formats of communication’ are especially
important for those who are blind, the obligation may be equally relevant, mutatis mutandis,
for other disabled children. Education systems must recognise that children have diverse ways
of communicating. According to the CRPD, States Parties must therefore ensure that education
‘is delivered in the most appropriate languages and modes and means of communication for
the individual, and in environments which maximize academic and social development’.101 As
indicated by the CRPD Committee, ‘for such inclusive environments to occur, the States Parties
should provide the required support, including by way of resources, assisted technology, and
provision of orientation and mobility skills’. 102 In order to include those with different
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communication skills, this obligation means more than just translation into particular forms of
language, such as sign language. Education systems must be re-thought, not by viewing
disabled children as a unified category to be protected but by accepting, once more, that
inclusion entails different approaches to education itself. By appreciating disability both
discretely on its own varied terms and as a whole with respect to other characteristics, States
might be in a better position to tackle intersectional disadvantage suffered by disabled children
in enjoying their right to education.
Further, the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) 103 forbids racial discrimination in the enjoyment of the right to
education,104 and the CRC too explicitly refers to ‘race’ – as well as ‘disability’ – in its general
antidiscrimination clause.105 Although these conventions do not consider cultural and linguistic
particularities, they point to the necessity to do so with regard to education. Lack of
consideration for such particularities has led to a number of cases, especially before the
European Court of Human Rights, where States have been condemned for the segregation of
Roma children, allegedly for reasons concerning disability but in fact because of race.106 This
is also the view expressed by the Special Rapporteur on the Right to Education, who reckons
that inclusive education concerns any type of pupil, including ‘students with different cultural
and linguistic backgrounds or, in general, any student who requires additional support to
succeed in the education system’.107 The CRPD itself calls for the ‘recognition … of … specific
cultural and linguistic identity, including sign languages and deaf culture’, 108 which could
pertain to any racial minority. In the same vein, the CRPD Committee considers that all children
must be ‘welcomed equally, with respect for diversity according to, inter alia, disability, race,
colour, sex, language, linguistic culture … or other status’ with a view to inclusive education.109
All of this makes clear that it is the education systems that need transforming and that
transformation is only possible when those systems grapple with the full wherewithal of
intersectionality.
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In sum, if the field of international human rights law is to harness the full potential of
intersectionality theory, its unidimensional analysis of human difference must give way to a
structural analysis of identity-categories that transcends identities and instead focuses on the
various structures of disadvantage that feed those identities. UN treaty bodies should
investigate whether and how social institutions themselves and not simply group membership
are restricting the reach of human rights protection. The question does not relate to any distinct
identity-category or group. Rather, it concerns all those whose disadvantages are particularly
exacerbated by multiple forms of oppression that make the realisation of their human rights a
distant reality. While intersectionality may raise issues related to a specific group of people,
those issues are in fact a manifestation of concerns that are interconnected to those related to
other groups. Addressing such interconnected concerns involves directing attention towards
those factors that spill over all disadvantaged groups. For international human rights law, this
means working both within and across separate human rights regimes for racial minorities,
women, children and disabled people – as per the ICERD, CEDAW, the CRC and, finally, the
CRPD. The way of putting intersectionality to work would be seeing how the disadvantages
attached to each of the categories (race, gender, age, disability and so on) intersect to produce
co-constituted structures of disadvantage associated with two or more of them at the same time.
International human rights law, in such a way, would not only commit itself to the pursuit of
intersectionality but also advance intersectionality theory itself as it gives effect to its structural
analysis of identity-categories that forms its very essence.
Conclusion
International human rights law has adopted an interpretation of intersectionality that, in many
ways, replicates a theory of identities. In order to embrace the theoretical and methodological
framework of intersectionality theory, this chapter proposes to replace this identitarian
understanding of intersectionality with a wider systems-based understanding of
intersectionality. Instead of a narrow focus on identity-categories, the attention goes to the coconstituted structures of disadvantage that are associated with two or more categories at the
same time. UN treaty bodies would in such a way be able to determine why those defined by
intersecting identities are systematically excluded from various domains. Rather than treating
intersectionality as an aggregation of identities, international human rights law would set out
to inquire into the intersectional disadvantage that results from the interaction of these
identities.
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The chapter has illustrated the proposed way to harness the full potential of
intersectionality theory through the example of disabled children’s right to education. This
example shows how it is possible to bridge the specific human rights for women, children and
disabled people and to interpret human rights across the whole range of human rights treaties
in relation to education. An approach is developed through which the UN treaty bodies could
look into a certain characteristic as a stepping stone toward drawing attention to the various
structures of disadvantage associated with that characteristic and in relation to other
characteristics and to the impact that they have on the lived reality and experience of human
rights between different groups of people.
Finally, intersectionality theory has so far been used to improve human rights protection
by distinguishing specific groups amongst well-established categories. It could also be used to
cast a critical eye on the different ways in which social arrangements increase disadvantages
as they fail to acknowledge the real complexity of human diversity as it bears on human rights.
The field of international human rights law could mobilise intersectionality theory in actually
delivering its own promises by remedying those human rights violations that are beyond sight
with a single-minded focus on a distinct identity-category or group. Such an invocation of
intersectionality would avoid intersectionality being interpreted as simply cutting between (as
per its original meaning in Latin, i.e. ‘intersecare’) groups and into ever smaller subgroups, an
interpretation it precisely opposes. Intersectionality would thus furnish a renewed basis of
solidarity within and between groups in international human rights law.
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